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(2006/5/6)

57



SEE SN S R LR T

il
[N
W
e
>~ F—*

P
WRRS A LA A e M s g ok
B>t ig % &7 (use and derivative-use 1mmun1ty) M 2hiT A
ey (transactlonal 1mmun1ty) BBRE PV RY BZEHER
) O i’%%iﬁvﬁi‘ o 2 ATILFRAM I H
g mEE L AT m/%'r]ft*”:‘ P A T AT 2ot SR
a,gggaﬁAQﬁﬁ%¢~ﬁ:£*ié&ﬁ%;ﬂﬁ

ﬁ%@%ﬁ%’FUQﬁA§$“ﬁ% ‘i@ﬁﬁ’ui
> P {sP-{8

.m -~
bl
=
»a—
(H
_g.\
(Q

\ﬂ3
«§a
%\
o0
(9]

N

—
—

5

72 —ﬁﬁ“%%ﬁ’?ﬁ

PR ERE - 23 pED R RR O FREZEDARTEER
4 2 T geedg | (righttosilence) £2 " 3% % 3 4 | (privilege
against self-incrimination) 5 = f&7% L4 o & W2 M 3442

% Supra note 80
B Rk w3780 T 16-19

58



ZAERFET A o AR TG TR &
%@ﬁ%%@%%iiV’d”%%$ ¥ A

Figam o frili @28 R23R13% 2057
B Rl R o fr il &S F LR 2
o TR ARE 20d AR WHEZB AT LR S

[

(=) kb

AT P R RN AERANEI R FE > &
#e B RPlAER DER D o TRk F R R

%iﬁﬂoﬁﬁﬁiﬂﬁiié1(—)%F%ﬁ1%§

>
)= e

S

k=

/
(J

%

6 %E?L{zrt“ s eI 1950 E EiTmN A LK (The European convention on Human
Rights)> 2 ¢ % 6 if %Rz }ti ﬂji iR LA 2 WA ERN TR L2
2 g ’f piéﬂ*ﬁ“ﬁﬁﬁ*? #mﬁr—\?ﬁ‘f xﬁl‘f?’i’\”t’ﬁ"w/zfﬁauép‘” 1 ’J‘Vk”*
A3 ‘LFF\*E’FI"J&'%%@F%:T“}E? i 'é‘*‘gr—i—\j}g‘f ‘@"”&ﬁfg\
22 TROATR BH L AR g B RAIR N R LE %\/'“/f*ﬁ'»‘ (%3
ﬁ@)@iﬁzg%a%@ﬂiﬁb CEZEBEES MR ARG AT
2o AHFA 0 dFETRRR o

59



/f’l"’gj T ;H:"{— %ﬁé}?“ » T IE_,"E# I ﬁ% At g w R
.y 2 )

2 aﬁyﬁi mwﬁg,gﬂé@ﬁﬁ
B (=) Aipr % XS s 0 M2 B EE Y 2

2 HH B2 (2)
s R R SN
m

=
S
|~
pa
3
F_k
Ny
\l“
ﬁ
@
'S
%
§?
:r‘
\_.
R
L
(w
—?_

3

M=
\—,t

(5=
i

NG

e TR B anpn (arnbush defence)J ) J‘léi’rﬁ”‘% -1
HAk2Z FFUrEERALSKIFHE PLRAELG B
R )2 B2 B2mg (1) Flagifaly

"
-t
SN

g

60



b
=
p
e
v

SH|PE(eRESS 0 HEEBIREE 0 A bl dH L

dIERES P o k- A dhp RS HEpR 2 Tz A2t
PR e Bl REFAT & R F R 'r;%@];; 7
HHR L FR2 T F 218224020 2 FEH 75
W vk AW EFF R T R0 g%ﬁ 5

"4 4 $3# | (mental acrobatics) ¥ o

iR Ap B A Wil A 0 FRAZLEF T
ot BB IR B OEREEAR > S SE g

F 2 %% B ¢ , (Royal Commission on Police Powers and
Procedure ) >+ 1928 ~ 1929 # 2_#% %724 ~[ =] & ;2 ,; i A
¢ | (Criminal Law Revision Committee ) ** 1972 # 2_ 13 ;2 3%
2 P22 A2 74 B € , (Royal Commission on criminal
Procedure ) *+ 1981 &2 i3;23f 4 M &R AT Figiz
(Police and Criminal Act 1984 #§ # PACE ) 2 1988 # ~1989

¥ 542k #3535 F 133-134 ¢
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dv AR EE R (court) s # F (judge)~ e % B (jury) »
o% 2 ¢ (magistrate ) .ﬂ)j% IR TSI A R
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B ortr g #3053 F 134-144
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% Criminal Justice and Public Order Act 1994, Article 34 (1) :
Where, in any proceedings against a person for an offence, evidence is given that the accused—
(a) at any time before he was charged with the offence, on being questioned under
caution by a constable trying to discover whether or by whom the offence had been
committed, failed to mention any fact relied on in his defence in those proceedings; or
(b) on being charged with the offence or officially informed that he might be prosecuted
for it, failed to mention any such fact,
being a fact which in the circumstances existing at the time the accused could reasonably have
been expected to mention when so questioned, charged or informed, as the case may be, subsection (2)
below applies.
“You do not have to say anything. But it may harm your defence if you do not mention when
questioned something which you later rely on in Court. Anything you do say may be given in
evidence.”, Police and Criminal Evidence Act 1984 Code C, 10.5 (b)
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! Criminal Justice and Public Order Act 1994, Article 35 (2) :

Where this subsection applies, the court shall, ate the conclusion of the evidence for the
prosecution, satisfy itself (in the case of proceedings on indictment, in the presence of the jury) that the
accused is aware that the stage has been reached at which evidence can be given for the defence and
that he can, if he wishes, give evidence and that, if he chooses not to give evidence, or having sworn,
without good cause refuses to answer any question, it will be permissible for the court or jury to draw
such inferences as appear proper from his failure to give evidence or his refusal, without good cause, to
answer any question.

Crlmmal Justice and Public Order Act 1994, Article 35 (1)
3 Criminal Justice and Public Order Act 1994, Article 36 (1) :
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Where—

(a) a person is arrested by a constable, and there is—
(1) on his person; or
(i1) in or on his clothing or footwear; or
(iii)  otherwise in his possession; or
(iv)  in any place in which he is at the time of his arrest,
any object, substance or mark, or there is any mark on any object; and
(b) that or another constable investigating the case reasonably believes that the presence

of the object, substance or mark may be attributable to the participation of the person
arrested in the commission of an offence specified by the constable; and

(©) the constable informs the person arrested that he so believes, and requests him to
account for the presence of the object, substance or mark; and
(d) the person fails or refuses to do so,

then if, in any proceedings against the person for the offence so specified, evidence of those
matters is given, subsection (2) below applies.

* Criminal Justice and Public Order Act 1994, Article 37 (1) :

Where—
(a) a person is arrested by a constable was found by him at a place at or about the time
the offence for which he was arrested is alleged to have been committed; and
(b) that or another constable investigating the case reasonably believes that the presence

of the person at that place and that time may be attributable to his participation in the
commission of an offence; and

(©) the constable informs the person that he so believes, and requests him to account for
the presence; and
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(d) the person fails or refuses to do so,

then if, in any proceedings against the person for the offence, evidence of those matters is given,
subsectlon (2) below applies.

> Police and Criminal Evidence Act 1984 Code C,10.12
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